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STATEMENT OF THE CASE.

(All italics in this brief are ours.)

This is an action in ejectment brought by defend-

ant in error seeking to oust defendants (plaintiffs in

error) of the possession of certain parcels of land

which are described in the complaint. The complaint

is in two counts, but the second cause of action was

voluntarily dismissed. [Tr. pp. 35 and 40.] The first
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count, which alone remains, alleges in effect that the

demanded parcel is a portion of a railroad right of

way, 200 feet in width, which was granted by Act of

Congress approved March 3, 1871. (16 Statutes at

Large, p. 579.) The defendants answered the com-

plaint, whereupon plaintiff' moved for judgment on

the pleadings, which motion was granted [Tr. p. 17],

Judge James of the District Court fihng a memoran-

dum opinion which appears at page 18 et seq. of the

transcript. Thereupon, by leave of court [Tr. p. 21]

defendants filed their amended answer [Tr. pp. 22 et

seq.] ; the motion for judgment on the pleadings was

renewed as to the first cause of action [Tr. p. 35] ; and

the said motion was, after having been submitted on

the amended pleadings [Tr. p. 39] granted [Tr. p.

40] and judgment entered accordingly. [Tr. p. 41.]

The amended answer denied plaintiff's ownership or

right to possession of any portion of the demanded

premises, admitted the allegation that defendants were

in possession thereof, and denied that any grant had

been made to plaintiff by Congress or that plaintiff was

the successor of the grantee named in the act. In ad-

dition to the denials the amended answer pleaded three

separate defenses setting up abandonment of the de-

manded premises by the grantee of the said right of

way. Defendants rely upon a patent issued to Law-

rence A. Canterbury on October 25, 1889, and the said

affirmative defenses pleaded abandonment at three dif-

ferent periods, namely, ( 1 ) prior to Canterbury's
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homestead entry; (2) after the homestead entry and

before the issuance of patent, and (3) after patent

issued.

Judge James in effect held, as shown by his memor-

andum opinion, that the essential allegations of the

complaint were all admitted, and that the affirmative

defenses were insufficient in point of law because the

owner of a railroad right of way granted by Congress

cannot under any circumstances abandon the same or

any portion thereof.

It is from this ruling and the judgment entered

pursuant thereto that defendants have brought their

writ of error.

Plaintiffs in error hereby specify the errors which

are relied upon and which they intend to urge herein

as follows, to-wit:

SPECIFICATIONS OF ERROR.

1. The court erred in granting the plaintiff's mo-

tion for judgment on the pleadings with respect to

the first cause of action in plaintiff's complaint con-

tained, in this, to-wit: that said complaint does not

state facts sufficient to constitute a cause of action.

[Tr. p. 46.]

2. The court erred in granting the plaintiff's mo-

tion for judgment on the pleadings with respect to

the first cause of action in plaintiff''s complaint con-

tained, in this, to-wit: that the denials and affirmative

allegations of defendants' amended answer established,
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for the purposes of said motion, that plaintifif has no

cause of action. [Tr. p. 46.]

3. The court erred in granting the plaintiff's mo-

tion for judgment on the pleadings with respect to the

first cause of action in plaintiff's complaint contained,

in this, to-wit : that the court held that the denials con-

tained in the amended answer of defendants did not

raise any issue of fact, whereas the said denials put

in issue plaintiff's ownership or right to possession of

any portion of the demanded premises. [Tr. p. 47.]

4. The court erred in granting the plaintiff's mo-

tion for judgment on the pleadings with respect to the

first cause of action in the complaint contained, in this,

to-wit: that the court held that plaintiff's complaint

shows a right in plaintiff' to possession of the de-

manded premises, whereas *it appears from the said

complaint and amended answer and the statute men-

tioned in the said complaint, that the plaintiff has re-

ceived no grant of the said right of way and is not the

successor in interest of the grantee named in said

statute. [Tr. p. 47.]

5. The court erred in granting the plaintiff's motion

for judgment on the pleadings with respect to the first

cause of action in said complaint contained, in this,

to-wit: that the court held that the second separate

answer and defense set forth in defendants' amended

answer does not state facts sufficient to constitute a

defense, whereas the said defense affirmatively shows

that the said demanded premises are not a part of any
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railroad right of way, for the reason that the same

has been abandoned as alleged in the said defense.

[Tr. p. 47.]

6. The court erred in granting the plaintiff's motion

for judgment on the pleadings with respect to the

first cause of action in said complaint contained, in

this, to-wit: that the court held that the third separate

answer and defense set forth in defendants' amended

answer does not state facts sufficient to constitute a

defense, whereas the said defense affirmatively shows

that the said demanded premises are not a part of any

railroad right of way, for the reason that the same

has been abandoned as alleged in the said defense.

[Tr. p. 48.]

7. The court erred in granting the plaintiff's mo-

tion for judgment on the pleadings with respect to the

first cause of action in said complaint contained, in

this, to-wit: that the court held that the fourth sep-

arate answer and defense set forth in defendants'

amended answer does not state facts sufficient to con-

stitute a defense, whereas the said defense affirmatively

shows that the said demanded premises are not a part

of any railroad right of way, for the reason that the

same has been abandoned as alleged in the said de-

fense. [Tr. p. 48.]

8. The court erred in granting plaintiff's motion

for judgment on the pleadings with respect to the first

cause of action in said complaint contained for the

reason that it appears from the said pleadings that
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plaintiff has no title to the said demanded premises

and that defendants are in possession thereof. [Tr.

p. 48.]

BRIEF OF ARGUMENT.

POINT I.

The Affirmative Defenses of Abandonment Are

Sufficient in Point of Law.

As Judge James' ruHng was predicated primarily

and almost wholly upon the insufficiency of the affirma-

tive defenses, we will first consider the matter of

abandonment.

Judge James misconceived the effect of the affirma-

tive defenses. He apparently thought that the first

affirmative defense of abandonment was directed to

the parcel of land described in the first cause of action

and the second to the parcel described in the second

count. It does not appear that he assigned any par-

ticular function to the third of the affirmative de-

fenses of abandonment. We mention this merely that

this court may not be misled by his opinion in this

respect.

The second, third and fourth defenses allege aban-

donment of the demanded premises, the second defense

being one of abandonment prior to the time that Can-

terbury made a homestead entry on the land, the third

one of abandonment subsequent to the fifing of the

homestead entry and prior to the issuance of the
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patent to Canterbury, and the fourth an abandonment

subsequent to the issuance of the patent. All of these

defenses allege, as in paragraph II, beginning at page

26 of the transcript, that "the said railroad company

did cease to use the said right of way * * * except

as to the extent of one hundred feet * * * and

the said railroad company did then cease to use or

occupy any portion of the said right of way lying

more than fifty feet from the center line of the said

constructed railroad, and did cease to use the same

zmth an intent to abandon all of the said right of way

through the said section lying beyond said fifty feet

from the said center line of the said railroad; that at

all times subsequent thereto * * ^ said railroad

company and its successors in interest have intention-

ally failed to occupy or use the said portion of the

said original right of way * * * which said non-

user was at the beginning thereof and has at all times

since, been accompanied by an existing intention to

abandon the same; that the premises demanded by the

complaint * ^- h= constitute the abandoned portion

of the said right of way." The second defense alleges

that by reason of the abandonment title reverted to

the United States prior to 1882 and that the land be-

came a part of the public domain. The third defense

is to the same effect, except with respect to the date;

and the fourth defense alleges that by reason of the

abandonment subsequent to the patent to Canterbury

"the title thereto reverted to the said Lawrence A.
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Canterbury, or his successor in interest in and to the

premises.'' [Tr. p. 32.]

Here are shown to be present all the elements of

abandonment.

Home Real Estate Co. v. Los Angeles Pacific

Co., 163 Cal. 710.

The Policy of the Right of Way Grants.

It must be conceded under the decisions that there

cannot be a voluntary alienation of a railroad right of

way granted by Act of Congress, except for certain

limited public purposes such as highway crossings, and

that adverse possession will not run against such a

right of way. But the ownership of the right of way

is not absolute or exclusive in the strict sense. It

is not absolute because the title is at best a base fee,

and it is not exclusive because it is subject to the

exercise of the police power as to highway crossings

and the like. All this is conceded in the case of

Northern Pacific Ry. Co. v. Townsend, 190 IJ. S. 267;

47 L. Ed. 1044; and it was likewise held by this court

in the case of Northern Pacific Ry. Co. v. City of

Spokane, 64 Fed. 506.

These qualifications of an absolute ownership have

been worked out through interpretations of the statute,

based upon what Congress presumably meant to be

the practical effect of the grant of a railroad right of

way. The cardinal principle from which the courts

have worked in arriving at this interpretation is thus

stated in Great Northern Ry. Co. v. Steinke, 261 U. S.

119; 67 L. Ed. 564:
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"Its purpose was to enhance the value and

hasten the settlement of the public lands by in-

viting and encouraging the construction and op-

eration of needed and convenient lines of railroad

through them. Nothing was granted for private

use or disposal nor beyond what Congress deemed

reasonably essential, presently or prospectively,

for the quasi public uses indicated,"

and in the Townsend case is put negatively thus:

"A railroad company * * * jg not at liberty

to alienate any part of it so as to interfere with

the full exercise of the franchises granted."

and again,

"The right of way was given in order that the

obligations to the United States, assumed in the

acceptance of the act, might be performed."

Running through all the decisions is the underlying

thought that the Act of Congress must be construed

so as to permit of those things, but only those, which

are consistent with the exercise by the railroad com-

pany of the rights and performance of the duties

which are necessary or deemed necessary in the oper-

ation of a railroad. The limitations of the railroad

company's power of alienation are stated in the

Spokane case, at page 508 of 64 Federal, as follows

:

"Its only limitation was the implied one that

the railroad company might not divert the granted

strip to other and foreign uses, and might not

cede to the public rights and easements so exten-
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sive or of such a nature as to interfere with its

duties to regularly and properly operate a rail-

road."

In the later case of H. A. & L. D. Holland Com-

pany V. Northern Pacific Ry. Co., 214 Fed. at 926,

this court said:

"In other words, the railroad company is au-

thorized to make, and may be compelled to make,

reasonable provision for those needs only which

it is instrumental in creating, or which inhere

in the very nature of an unbroken right of way."

All these expressions relate, however, to the power

of voluntary alienation. No case has passed on the

question of abandonment, except Denver & Rio Grande

Railroad Co. v. Mills, 222 Fed. 481 (8th C. C. A.);

H. A. & L. D. Holland Co. v. Northern Pacific Rail-

road Co., 214 Fed. 920, 924 (9th C. C. A.) ; and Tag-

gart v. Great Northern Ry. Co., 211 Fed. 288 (9th

C. C. A.), to which cases we shall refer later.

Counsel for defendant in error has relied principally

upon the Townsend case, supra, and later cases in-

volving the question of adverse possession, and it was

the Townsend and like decisions which apparently

concluded the judgment of Judge James in the matter,

as shown by his memorandum opinion. That case did

not directly or impliedly pass on the question of aban-

donment. The first sentence of the statement of facts,

delivered by Mr. Justice White, is:
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''This controversy concerns the vaHdity of an

asserted title, by adverse possession, to a portion

of the right of way in Wadena county, Minnesota,

granted to the Northern Pacific Railroad Com-
pany, its successors and assigns, by the 2d section

of the Act of Congress approved July 2, 1864."

The second paragraph of the opinion says:

"The sole question which arises, then, for de-

cision is whether, in view of the provisions of the

Act of Congress to which we have referred, an

asserted title by adverse possession can be made

efficacious as respects the property in controversy."

Broad Distinction Between Prescription and

Abandonment.

There is a clear distinction between voluntary alien-

ation or the ripening of adverse title (which is but an

indirect method of alienation to third parties, according

to the Townsend decision), on the one hand, and

abandonment on the other. (Lindblom v. Round Val-

ley W. Co., 178 Cal. at 455.) The voluntary alienation

is usually made for private gain, as was pointed out in

the Holland case, where this court said at page 927:

*'Xo motive other than that of gain could have

actuated the railroad company in attempting to

utilize a part of its right of way for a street,"

and such voluntary alienation is ordinarily made to

third parties who do not hold under the government.

To permit such voluntary transfer would open the

door to converting to private use land that was granted
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it be used by the grantee or its successors only for

such public purpose. The Townsend case holds that

adverse possession accomplishes the same thing as

voluntary alienation. The grant having been made

for public use alone, any alienation direct or indirect

that is inconsistent with the continuance of such use

is a violation of the grant and hence nugatory. One

who holds under such grant takes nothing. It will

not do in such case to say that the land is no longer

necessary for public use, because when that time ar-

rives the railroad title terminates and the land must

vest again in the grantor, the United States, or in

those holding under it.

On the other hand one who holds under the govern-

ment after an abandonment by the railroad in no wise

seeks to break down the public use nor does he hold

in opposition thereto. He predicates his rights upon

the voluntary act of the government's mandatory,

which has by abandonment deliberately manifested its

solemn judgment that the use is no longer necessary

and that its grant from the government has therefore

expired. The claimant in a sense takes under both

the government and the railroad company, and he does

not hold adversely to the public use, which has termi-

nated as a condition incident or precedent to the com-

pany's voluntary abandonment. No consideration of

public policy should forbid a showing of abandonment,

for it opens no avenue to the railroad company to deal
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with its grant for private gain and furnishes no motive

to it to act by indirection, it can get nothing by the

abandonment and the title goes back to the govern-

ment or to those to whom the government has granted

the land subject to the railroad's right.

To hold otherwise is to establish by court decision

a new species of mortmain, which engrafts a trouble-

some and reactionary excrescence upon the body of

our jurisprudence. To hold with Judge James is to

defeat the real intent of Congress as expressed in the

decisions,—the upbuilding and development of the

country, and is to concentrate in corporate hands title

to large tracts of valuable land, as in this case, which

the railroad cannot actually devote to any useful pur-

pose and cannot pass to others,—not even to the gov-

ernment, if Judge James' holding is correct.

The practical situation which exists is one that

should give the court pause before upholding the rail-

road's contentions in this case. Adjoining the right of

way which is actually in use by the railroad company

through the counties of Los Angeles and San Bernar-

dino, lying within the 200 foot limit but outside the

right of way fences which have been maintained by

the railroad company for many years, are orange

ranches such as those owned by the plaintiffs in error

herein, packing houses which have been induced to

locate thereon by affirmative act of the railroad, public

highways paralleling the railroad (and directly con-

demned by the Holland decision, supra, unless the



—16—

theory of abandonment be sound) ; and, as we under-

stand it, the upholding of the railroad's contention

herein would take the heart out of the plants of such

industries as the cement company which is located at

Colton, in San Bernardino county, immediately adjoin-

ing the 100 feet of right of way which have hereto-

fore been used and which alone have been claimed by

the railroad company. After the lapse of so many

years of silence on the part of the railroad company

(since some time prior to 1882), or rather after the

lapse of many years accompanied by affirmative invita-

tion from the railroad company to develop the adjoin-

ing land with industries, etc., every dictate of good

conscience and fair dealing, every principle of equity

requires that the railroad company be not heard to

prevail in its present contention unless there be some

positive provision of law which requires otherwise.

The question presented is not whether the facts which

we have just mentioned constitute an abandonment.

The answer pleads the ultimate fact of abandonment

and evidence to be adduced in support thereof will be

weighed as to its sufficiency at another time. The

question here is whether the railroad company has

power to abandon a portion of its right of way, or

whether, regardless of its necessities or its desires, it

must forever hold and maintain the same intact re-

gardless of the expense or other burden attaching

thereto.
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Actual Decision of Tozuiiseiid Case.

The Townsend case is not, when properly under-

stood, opposed to our theory of abandonment. The

essence of that decision is that it would be subversive

of the congressional grant to permit adverse rights to

ripen against a railway company while it is expressly

or impHedly asserting its right to the land,—in other

words, so long as it has not by its conduct aftirmatively

evidenced its intention to abandon the same forever.

But the reason for the rule ceases as soon as it ap-

pears that the plaintilt is not seeking to establish ad-

verse rights and holds only under the voluntary re-

linquishment or abandonment of the railroad company

and the incidental reversion to the government or the

government's patentee.

There is a divergence in the authorities as to whether

a railroad right of way is so dedicated to public use

that no adverse rights can ripen in derogation thereof,

and the sole point presented in the Townsend case was

whether under the Federal statutes such rights could

be asserted against Congressionally granted rights of

way. That they cannot is the only holding of the

Townsend case. This is show^n by the following lan-

guage :

"* * * it is evident that to give such ef-

ficacy to a statute of limitations of a state as

would operate to confer a permanent right of pos-

session to any portion thereof upon an individual

for his private use, would be to allow that to be
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done by indirection which could not be done di-

rectly; for, as said in Grand Trunk Company v,

Richardson, 91 U. S. 454, 468 'a railroad company
* * * is not at liberty to alienate any part of

it so as to interfere with the full exercise of the

franchises granted' * * * 'pj^g whole of the

granted right of way must be presumed to be

necessary for the purposes of the railroad, as

against a claim by an individual of an exclusive

right of possession for private purposes. * * *

Congress having plainly manifested its intention

that the title to, and possession of, the right of

way should continue in the original grantee, its

successors and assigns, so long as the railroad

was maintained, the possession by individuals of

portions of the right of way cannot be treated

without overthrowing the Act of Congress, as

forming the basis of an adverse possession which

may ripen into a title good as against the railroad

company. * * * ^g j^^j-g ^g ^j^^] ^j^^^ ^/^^ ^^_

ture of the duties imposed by Congress upon the

railroad company and the character of the title

conferred by Congress in giving the right of way
through the public domain are inconsistent with

the power in an individual to acquire, for private

purposes, by limitation, a portion of the right of

way granted by Congress, the cases in question are

inapposite."

What is elsewhere said in the opinion must be read

in the light of the point actually decided, for, as was

said by Chief Justice Marshall in Cohen v. Virginia,

6 Wheat. 246, 398:
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'

''It is a maxim not to be disreg^arded, that gen-

eral expressions, in every opinion, are to be taken

in connection with the case in which those ex-

pressions are used. If they go beyond the case,

they may be respected, but ought not to control

the judgment in a subsequent suit, when the very

point is presented for decision. The reason of

this maxim is obvious. The question actually be-

fore the court is investigated with care and con-

sidered in its full extent. Other principles which

may serve to illustrate it are considered in their

relation to the case decided but their possible

bearing on all other cases is seldom completely in-

vestigated.''

Nature of Title to Right of Way,

Mr. Justice White, in stating that the railroad title

to a right of way is a limited fee, used language

which was unnecessary to the decision and which, when

applied to the point now under consideration, is at

first a bit confusing. He says:

"In effect the grant was of a limited fee, made
on an implied condition of reverter in event that

the company ceased to use or retain the land for

the purpose for which it was granted."

This suggests the point made in some of the later

decisions involving the question of adverse title,—that

no one but the grantor can take advantage of a for-

feiture on account of a condition subsequent. But no

forfeiture is involved in this case. It is a matter of

voluntary relinquishment to the government or those
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who hold under it. The question is the railroad's right

to abandon a right of way, which may be just as accu-

rately called an easement as a limited fee. It is ap-

parent that the basic thought of Mr. Justice White

was that the grant was made for such a purpose as

to be essentially exclusive and therefore not subject to

adverse possession. The sentence which we have just

quoted is preceded by the following:

"Manifestly, the land forming the right of way
was not granted with the intent that it might be

absolutely disposed of at the volition of the com-

pany. On the contrary, the grant was explicitly

stated to be for a designated purpose,—one which

negated the existence of the power to voluntarily

alienate the right of way or any portion thereof.

The substantial consideration inducing the grant

was the perpetual use of the land for legitimate

purposes of the railroad, just as though the lafid

had been conveyed in ter^ns to have and to hold

the same so long as it was used for the railroad

right of way,''

It was the nature and not the fact of the "implied

condition" that controlled the decision in the Towns-

end case. The question of fee or easement was not

actually involved. Reference to the cases cited by Mr.

Justice White in this connection will further empha-

size this.

Neither the case of New Mexico v. United States

Trust Co., 172 U. S. 171, nor St. Joseph, etc. R. R.

Co. V. Baldwin, 103 U. S. 426, holds that a railroad
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right of way is an estate in fee. They hold that it is

something- more than an incorporeal right, and an

estate in the land of such substantiality as to be prac-

tically complete and exclusive; but they go no further

than this. The New Mexico case involved a question

of taxation, which turned upon the corporeal nature

of a right of way granted by Congress. The court

treated the particular right of way as if it fell in the

same category with any other railroad right of way,

and said in part

:

" 'Unlike the use of a private way—that is, dis-

continuous—the use of land condemned by a rail-

road company is perpetual and continuous.' New
York S. & W. R. R. Co. v. Trimmer, 53 N, J. L. 3.

But if it may not be insisted that the fee was

granted, surely more than an ordinary easement

was granted, one having the attributes of the fee,

perpetuity and exclusive use and possession; also

the remedies of the fee, and, like it, corporeal, nor

incorporeal, property.

In Smith ct al. v. Hall et al. (103 Iowa, 95),

72 N. W. Rep. 427, the Supreme Court of Iowa

says, speaking of the right of way of a railroad:

'The easement is not that spoken of in the old law

books, but is peculiar to the use of a railroad

which is usually a permanent improvement, a per-

petual highway of travel and commerce, and will

rarely be abandoned by nonuser. The exclusive

use of the surface is acquired and damages are

assessed on the theory that the easements will be

perpetual; so that ordinarily the fee is of little or
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no value unless the land is underlaid by a quarry

or mine.'

'The right acquired by the railroad company,

though technically an easement, yet requires for

its enjoyment a use of the land permanent in its

nature and practically exclusive.' Hazen v. Bos-

ton & Me. R. R. Co., 2 Gray, 580. * * *

The interest granted by the statute to the At-

lantic & Pacific Railroad Company, therefore, is

real estate of corporeal quality, and the principles

of such apply."

It is generally recognized that the estate acquired by

a railroad under a grant made expressly for right of

way purposes is an easement of the kind described in

the foregoing quotation. 33 Cyc. 167.

It is likewise recognized that such rights of way,

whether acquired by purchase or otherwise, can be

abandoned wholly or in part (see case and note in 1

I^. R. A. N. S. 806). The court in the case there

reported—Abercrombie v. Simmons—said:

"Whether the right of way purchased should be

designated as an easement or as a qualified or

determinable fee, may not be very important. A
right of way, although commonly designated as

an easement, is an interest in land of a special

and exclusive nature, and of a high character. In

speaking of its character, the Supreme Court of

the United States said: 'A railroad right of way
is a very substantial thing. It is more than a

mere right of passage. It is more than an ease-

ment. We discussed its character in New Mexico
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V. United States Trust Co., 172 U. S. 171, 43 L.

ed. 407, 19 Sup. Ct. Rep. 128. We there said

(p. 183, 172 U. S., p. 407, 43 L. ed., and p. 133,

19 Sup. Ct. Rep.) that if a railroad's right of way
was an easement it was 'one having the attributes

of the fee,—perpetuity and exclusive use and pos-

session; also the remedies of the fee, and, like it,

corporeal, not incorporeal, property.' Western U.

Teleg. Co. v. Pennsylvania R. Co., 195 U. S. 540,

570, 49 L. ed. 312, 323, 25 Sup. Ct. Rep. 133, 141.

Whatever its name, the interest was taken for use

as a right of way, it is limited to that use, and

must revert when the use is abandoned."

It will be noted that the court relied upon the New
Mexico case, supra, in making its statement that

"whether the right of way purchased should be desig-

nated as an easement or as a qualified or determinable

fee, may not be very important" and "whatever its

name, the interest was taken for use as a right of

way, it is limited to that use, and must revert when

the use is abandoned." This language is pertinent to

the Townsend case, as well as the case at bar. It is

the nature of the use that must control the decision,

not the technical description of the estate vested in

the railroad company. So long as it is held for rail-

road purposes third parties cannot acquire it, except

for limited public purposes such as street crossings.

Whenever the public use is ended, the title goes back

to the government or through it to its patentees.
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No principle of public policy interferes with this con-

clusion, for abandonment presupposes an absence of

necessity for use of the particular land for the pur-

poses designated by Congress and that that lack of

necessity has been determined by the railroad com-

pany itself, having in view only its own interest as an

agency of the government in rendering a public service,

—its determination of this point being evidenced by

its conduct. If any portion of its right of way or

station grounds be found to be wholly unnecessary to

the service of the public and to be but a burden finan-

cial and otherwise upon the company it should not be

required to maintain it forever. The policy which pri-

marily dictated the grant of such a right of way, an

enlightened policy of development of western lands,

will be best served by a holding that the land is not

held in mortmain and by giving the statute a practical

application, such as was done in the Spokane case,

supra, where it was held that public crossings could

be granted across such rights of way.

In the last mentioned case, this court said, at 64

Fed., page 509:

"One of the objects of Congress in making the

grant was to upbuild and develop the country

through which the road was to pass, and it is in

harmony with this purpose, as well as in line with

the adjudicated cases, so far as they have ap-

proached the question under consideration, to hold

that such public use is not inconsistent with or

subversive of the railroad use, which was intended

by Congress."
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It is also said on the same page:

"The nature of the right of way over the pubUc

lands which the railroad company obtained by the

grant was not different from that which it ac-

quired over private lands by purchase or by con-

demnation proceedings, under the laws of the sev-

eral states through which it passed. Whether

the company acquired the fee to the lands covered

by its right of way or not, no reason is apparent

why it may not dedicate public easements over

and across the same * * *".

We submit that this statement still holds true,

though the decision of the Townsend case phrases the

matter differently and calls the estate of the railroad

company a "limited fee." In their essence the ease-

ment mentioned in the Spokane case and the limited

fee of the Townsend case are one and the same with

the ordinary right of way of a railroad acquired either

by purchase or condemnation. No railroad right of

way, however acquired, provided it was acquired as

right of way, can be voluntarily alienated. The chief

characteristics of a railroad right of way, however

acquired, are permanency and exclusiveness, which per-

manency and exclusiveness continue, however, only so

long as the land is used for the purpose for which

acquired. The same considerations which the court

applied to its limited fee in the Townsend case were

applied by this court to the easement of the Spokane

case. This court in the later case of Holland v.

Northern Pacific Railroad Company, 214 Fed. at page
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925, cited with approval the earlier case involving the

City of Spokane and applied the same principles, ar-

riving at the conclusion, however, that while the rail-

road company can grant a crossing for a public high-

way it cannot make a longitudinal dedication of its

right of way for street purposes.

It seems fairly clear on principle that a right of

way such as that involved in this case, differs in no

substantial respects from the ordinary railroad right

of way; that it possesses the same characteristics,

namely, permanency and exclusiveness, which qualities

render it incapable of voluntary alienation and imper-

vious to prescription; but that like any other railroad

right of way the qualities of permanency and exclu-

siveness disappear as soon as the public use ends, and

that with the disappearance of those qualities the

estate comes to an end and the title is vested, by virtue

of the abandonment of the public use, in the same per-

son who would hold it had there never been any rail-

road easement burdening the title. We further submit

that there is nothing in the Townsend case which is

opposed to this view.

Decisions Uphold Right of Abandonment.

Moreover, the question has been directly decided by

the Eighth Circuit Court of Appeals in Denver & Rio

Grande R. R. Co. v. Mills, 220 Fed. 481. The court

there recognized the distinction between prescription

and abandonment, and, starting from the vantage
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point of the Townsend decision, arrived at the con-

clusion that there had been an abandonment in that

particular case, in effect holding that a limited fee and

an easement for railroad purposes are identical. It

there appeared that defendant railroad company was

by Act of Congress granted a right of way two hun-

dred feet in width through the public domain and

thereafter completed a line of railroad. Complain-

ant's title was acquired from the government under

homestead entries made subsequent to the construction

of the railroad.

"Notation was made on the receipts issued by

the United States Land Office that the entries were

subject to the right of way of the Denver & Rio

Grande Railway Company. The patent for each

homestead referred to the number of the final cer-

tificate but did not except the right of way.''

Later the successor of the Denver & Rio Grande

Railway Company acquired a location for a new and

different line for a distance of about twenty-five miles

and constructed a track over the new line and removed

the rails and ties from the old line, which old line

traversed the complainant's land.

With respect to the question here under considera-

tion, the court said:

"3. The claim of title on the part of appellee

is based on two grounds, abandonment and ad-

verse possession. This right of way having been

granted by Congress over the public lands of the

United States, the title thereto cannot be acquired
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against the grantee by limitation. Northern Pa-

cific Railway v. Townsend, 190 U. S. 267, 23 Sup.

Ct. 671, 47 L. Ed. 1044. In the last named case

the court said:

*' *In effect the grant was of a limited fee, made
on an implied condition of reverter in the event

that the company ceased to use or retain the land

for the purpose for which it was granted. This

being the nature of the title of the land granted

for the special purpose named, it is evident that to

give such efficacy to a statute of hmitations of a

state as would operate to confer a permanent right

of possession to any portion thereof upon an indi-

vidual for his private use would be to allow that

to be done by indirection which could not be done

directly, for, as said in Grand Trunk Railroad Co.

V. Richardson, 91 U. S. 454, 468 (23 L. Ed. 356),

**a railroad company is not at liberty to alienate

any part of its roadway so as to interfere with the

full exercise of the franchises granted."
'

"This doctrine is reaffirmed in the cases of

Northern Pacific R. Co. v. Ely, 197 U. S. 1, 25

Sup. Ct. 302, 49 L. Ed. 639, and Union Pacific

Railroad Co. v. Snow, 231 U. S. 204, 34 Sup. Ct.

104, 58 L. Ed 184. The Townsend case, how-

ever, recognizes the implied condition on which the

grant was made ; that is, 'reverter in the event that

the company ceased to use or retain the land for

the purpose for which it was granted.'

'Tn the case of Railroad Co. v. Baldwin, 103

U. S. 429, 26 L. Ed. 578, this statement is made

as to the congressional grant of right of way over

public lands:
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" *It is a present absolute grant, subject to no
conditions except those necessarily implied, such
as that the road shall be constructed and used for

the purpose designed.'

"The authorities above quoted from recognize

that the right of way may be abandoned. The
question as to whether or not a railroad company
has abandoned a right of way acquired by it is to

a great extent one of intent; but such intention

can be established by the acts of the company
clearly indicating its purpose not to use such right

of way and by long nonuser thereof.' Gurdon &
Ft. Smith Railroad Co. v. Vaught, 97 Ark. 234,

133 S. \V. 1019.'

"4. Since there was an abandonment, the ques-

tion arises to whom did the right of way revert?

The original entries were made subject to the

right of way. The patents were issued for the

entire tract, but did not include the right of way
so long as it was used for the purpose contem-

plated by the grant. In the face of the patents, it

cannot be said that the title reverted to the United

States. The estate of the railroad company was,

to use the language of the Townsend case, *a lim-

ited fee.' Upon the extinction of that title by

abandonment it was merged in the title held by

those holding under the patentees * * *."

Juridically there is no distinction between that case

and this. Once granted that an abandonment of a

congressionally granted right of way can be effected,

it makes no difference whether the grant be of the

whole or a portion of the right of way, and it is merely
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a question of fact as to whhether the outer fifty

feet of the right of way in question had become so

utterly useless to the railroad company that it delib-

erately abandoned the same. The difference is one of

degree only.

The right to abandonment of such a right of way

was likewise clearly recognized by this court in the

Holland case, supra. The point under discussion was

whether a railroad could make a longitudinal dedica-

tion of its right of way for street purposes.

The court said at page 923 of 214 Fed.

:

"Our first inquiry relates to the nature of the

railroad company's estate. ''' ''' * Generally

speaking, it is not within the power of the grantee

to defeat the designated purpose of the grant by

a voluntary alienation of title, or by abandoning

possession to an adverse claimant. * * *

''There is nothing to the contrary in Jamestown,

etc. R. Co. V. Jones, 177 U. S. 125, 20 Sup. Ct.

568, 44 L. Ed. 698, or Stuart v. U. P. R. Co.,

227 U. S. 342; 33 Sup. Ct. 338, 57 L. Ed. 535,

or N. P. R. Co. V. Smith, 171 U. S. 260, 18 Sup.

Q 794, 43 L. Ed. 157. In the first and second

of these cases it was decided only that the definite

location of a route may, not must, be made by the

actual construction of the road. In the Smith case

it was apparently the opinion of the court that

the filing of the map of definite location did not

necessarily exhaust the railroad company's power

of selection, and that, under the circumstances

there shown, it acquired a right of way along
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the line of the road as actually constructed, even

though such line deviated from that exhibited

upon the maps. * * *

"If it be objected that the act provides for only

one right of way and the company cannot hold

two, the answer is that the title acquired either by

the filing of a map or the construction of the road

reverts to the United States in case of abandon-

ment, or of forfeiture through nonuser, and that

therefore where, as in the Smith case (N. P. R. R.

Co. V. Smith, 171 U. S. 260), the right of way
shown upon the map of definite location is not

occupied by the road as actually constructed, it is

to be deemed to have been abandoned and the title

thereto lost."

The Mills case and the Holland case, supra, though

cited [Tr. p. 37], were not mentioned by Judge James

in his memorandum opinion.

This court also recognized the principle of abandon-

ment in the case of Taggart v. Great Northern Rail-

road Co., 211 Fed. 288, a case in which the railway

company after locating its right of way and after

filing its maps of definite location (which maps had

been approved by the Secretary of the Interior), filed

amended maps of definite location so as to shift slightly

to one side its right of way and formally relinquished

that portion of the first right of way which was not

included in the amended location. The court overruled

the contention that "if the appellee did acquire a right

of way over the land in question by the map of definite

location filed by its predecessor in interest, it abandoned
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such right by the filing of the map of amended definite

location." In efifect, the holding was that the railway

company could thus shift its right of way after title

had vested and that in shifting the right of way it

abandoned the portion of the first location which was

excluded from the second. It will not do to say, as

Judge James did, that "the case of Taggart v. Great

Northern Railway Co., cited by the plaintiff, is not

applicable to this case, because there was a revised

survey and a relocation of the right of way, varying

from that originally decided upon, which revised sur-

vey was accepted by the government.'' It must be re-

membered that the title to the right of way shown on

the first map of definite location vested in the railway

company upon the filing of that map,—"title passed

upon the selection of a definite route, attended with

notice to the government of such selection, through

the filing of the map of definite location." (214 Fed.

923.) The Secretary of the Interior had authority, it

is true, to make regulations for the procedural end of

acquiring such rights of way, but nowhere is he vested

with authority to make grants for or accept grants to

the government, and unless it be first conceded that as

a matter of law the right of way originally located- by

the Great Northern Railway Co. was acquired subject

to right of abandonment, the decision in that case

could not well have been reached.

Once the right to abandon be conceded, there can be

no distinction between a longitudinal abandonment as
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in the Mills case, supra, and a lateral abandonment as

in the Taggart case and the case at bar. The ultimate

fact of abandonment of the demanded premises, the

outer fifty feet of the granted right of way, is alleged

here; it is a question of fact solely as to whether that

allegation is or is not true, and that question of fact

cannot be determined until the trial.

Effect of Prescribing 200-Foot Right of Way.

Counsel for defendant in error argued below, how-

ever, that the grant of a two-hundred foot right of

way is a conclusive determination for all time of the

necessity of the use of the full width for railroad

purposes. When it is remembered that the location is

in every instance made by the railroad company and

that title passes upon the filing of the map of definite

location, it is just as logical to say that there was no

power in the Denver and Rio Grande Railway Co. to

abandon as it did in the Mills case, as to say that

there is no power in the Southern Pacific Company to

make a lateral abandonment in the case at bar. Loca-

tion of the road is as much of a declaration of necessity

for public use in the one case as in the other. The

truth of the matter is that the language used in the

Townsend case and there quoted from Northern Pa-

cific Railroad Co. v. Smith, 171 U. S. 261, 275, car-

ries no such meaning as is claimed by counsel for

defendant in error. That language is "by granting

a right of way 400 feet in width, Congress must be
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imderstood to have conclusively determined that a

strip of that width was necessary for a public work

of such importance." That is the language quoted

from the Smith case, to which Mr. Justice White

added this

:

"The whole of the granted right of way must
be presumed to be necessary for the purposes

of the railroad, as against a claim by an individual

of an exclusive right of possession for private

purposes."

The reasonable and practical interpretation of the

language of these two cases is that the grant of a

right of way of a prescribed width is a conclusive de-

termination by Congress of the amount of land neces-

sary to the initial dedication to railroad purposes, and

that having been so dedicated to the full width it is

always to be presumed as against adverse claimants

that the full width is necessary to the public use. This

in no wise impinges upon the theory of abandonment,

which presupposes a determination by the railroad

company that the abandoned land is no longer neces-

sary, which determination of itself obviates the neces-

sity of resort to any presumption such as that men-

tioned by Mr. Justice White. The language was used

in both cases with respect to the question of adverse

possession and was not intended to have any applica-

tion to the question of voluntary abandonment with

its consequent reversion of title to the government.

To say that this language is universally applicable in
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the absolute sense, imposes upon the railroad company

the perpetual burden to maintain a right of way of

an excessive width when in truth there is no need

of the same for public service, and thus subverts the

congressional policy to which we have before referred.

The act is conclusive as to the extent of the original

dedication, but it is a violence to its language to say

that it imposes upon the railroad company the ob-

ligation to hold and maintain the full width of right

of way forever.

The acts to which we have referred both contemplate

the necessity of condemnation, in order to acquire a

continuous right of way (see Sec. 7 of the Act of 1866

and Sec. 10 of the Act of 1871). There is nothing

in either act which determines that land so condemned

for right of way must be two hundred feet in width;

that is a matter to be determined primarily by the cor-

poration and secondarily by the court. Suppose a

strip of land was condemned or acquired by grant of

a width of one hundred feet (as we understand to

be actually the case in the near vicinity of the de-

manded premises), what would be the object of holding

that the railroad company must always maintain for

right of way purposes a two hundred foot parcel at

each end of the condemned or purchased parcel, which

is only one hundred feet in width? Such a holding

would be absurd. Moreover, if a condemned parcel

should be originally two hundred feet in width, it

would be necessarily conceded by all that the outer
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fifty feet or any other portion of it could be abandoned

by the railroad company, and hence the right of way

reduced to one hundred feet. If that situation could

arise along a portion of the right of way, what prin-

ciple of public policy would interfere with a like

abandonment of a portion of the right of way granted

over public land? Why impute a contrary and un-

reasonable intent to Congress?

Statutory Recognition of Abaiidonwenf.

The amendment of 1920 to the Interstate Com-

merce Act (see 1923 Cumulative Supplement to U. S.

Compiled Statutes, page 551, sections 18-19 and 20),

provides among other things that no railroad line shall

be abandoned in whole or in part except after pro-

ceedings first had before the Interstate Commerce

Commission and after its consent so procured. The

language is as follows:

Section 18. ** * * * and no carrier by rail-

road subject to this act shall abandon all or any

portion of a fine of railroad, or the operation

thereof, unless and until there shall first have been

obtained from the commission a certificate that the

present or future public convenience and neces-

sity permit of such abandonment."

Section 20. "The commission shall have power

to issue such certificate as prayed for, or to

refuse to issue it, or to issue it for a portion or

portions of a line of railroad * * * qj- fo^

the partial exercise only of such right or privil-

go-e. * * * From and after issuance of such
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certificate, and not before, the carrier by railroad

may, without securing approval other than such

certificate, comply with the terms and conditions

contained in or attached to the issuance of such

certificate and proceed with the construction, oper-

ation or abandonment covered thereby. * * *"

The Act relates without discrimination to land-grant

railroads and to all others engaged in interstate com-

merce. The inhibition upon abandonment presupposes

a previously existing right to abandon. It is in a

measure a legislative interpretation of these prior acts

which are here under consideration.

But whether that be so or not, the right now exists

and under the last separate defense pleaded in the

amended answer, at transcript page 30, it must be

presumed if necessary that proper proceedings have

been had and leave obtained from the Interstate Com-

merce Commission. That defense pleads abandonment

subsequent to the issuance of the patent of October

25, 1889.

On Abandonment Title Went to Barnes Directly or

Immediately.

For the purposes of this writ of error, it is imma-

terial whether the title went back to the government

and then through it to the Barnes' or directly from the

railroad company to Barnes, for defendants have

pleaded abandonment prior to the making of a home-

stead entry [Tr. p. 26], and have also pleaded aband-
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onment subsequent to patent issued [Tr. p. 30]. If

the abandonment took place prior to a location by

Canterbury, the homesteader, then the title had al-

ready reverted to the government and the land was

unquestionably part of the public domain. If, on the

other hand, the abandonment took place after patent

issued to Canterbury, the title would be in him up to

the time of the abandonment subject to the railroad's

rights in its right of way, and upon abandonment the

burden of the right of way would be relieved and title

remain in him free and clear of the easement. This

in effect is the holding of the Mills case, supra.

POINT II.

The Denials of the Amended Answ^er Raise Mate-

rial Issues on the Allegations of the Complaint

Regardless of the Sufficiency of the Affirmative

Defenses.

Judge James is in error in his statements as to

the admissions of the answer. He has confused the

allegations of the affirmative defenses with the de-

nials which precede them and which are incorporated

in the first defense. Manifestly upon a motion for

judgment on the pleadings the defendant is entitled to

the benefit of each and every separate denial and is

entitled to the separate benefit of each and every af-

firmative defense even though that defense be incon-

sistent with the denials of the first defense or incon-

sistent with some other affirmative defense. We take

it that this is fundamental.
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While it is true that the amended answer [Tr. p. 22

et seq.] admits the allegation that defendant in error

is operating a railroad as described, it denies the title

of defendant in error or right to possession of the

right of way or of the demanded premises. Paragraph

I denies ''that the plaintiff owns or is entitled to pos-

session of any right of way" etc. "or that the whole

or any portion of the right of way mentioned in said

complaint '•' * ''' is owned by plaintiff or that plain-

tiff is entitled to possession of the whole or any por-

tion thereof.'' The same paragraph also denies [Tr.

p. 23] : "That plaintiff acquired said right of way

* * * by Act of Congress approved March 3, 1871,

or in any other manner or at all, or that by the said

Act of Congress plaintiff was granted said or any por-

tion of said right of way * * * qj- ^j^^^ ^^[^ j^^^

of Congress granted said right of w^ay to any person

or corporation other than Southern Pacific Railroad

Company of California" , and in paragraph III [Tr.

p. 24] "deny that plaintiff is, or at all or any times

mentioned in the complaint herein has been entitled to

the exclusive or any possession of the whole or any

portion of said particularly described parcel of land."

]Vlere operation of a railroad "consisting of main

trunk line and branches" is no species of title: no

legitimate inference can be drawn from this allega-

tion to the effect that the right of way has been

granted or leased to the defendant in error or that

if defendant in error is entitled to possession of the
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main trunk line and branches that right extends to the

portion of the property which is shown by the com-

plaint to be actually in possession of plaintiffs in error.

The amended answer shows that the right of way

was not granted to the defendant in error. The de-

fendant in error itself, by reference to the statutory

grant, sets up the chain of title in part, but fails to

connect itself with that chain of title. As we shall

show, in Point III, the allegation of a right to pos-

session is, in view of this situation, an allegation of a

conclusion of law. Tf it be such it cannot be considered

either as sustaining the complaint itself or for the

purpose of upholding a judgment on the pleadings. If,

on the other hand, it be treated as an allegation of fact,

the amended answer is clearly sufficient where it

squarely meets that allegation with the denial "that

plaintiff is entitled to possession of the whole or an}'

portion thereof." [Tr. p. 23.] The theory upon

which this denial is made is immaterial. It presents

an issue of fact upon which plaintiffs in error are en-

titled to a jury trial and the affirmative defenses cannot

be read into the denials nor held to control the same.

Under this denial plaintiffs in error are entitled to ad-

duce any evidence which may be competent for the

purpose of showing that defendant in error is not en-

titled to possession, whether that evidence be to the

effect that defendant in error has no lease or no grant

from the Southern Pacific Railroad Company or that

such a lease or grant if made is unlawful, or that
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defendant in error has by executive or legislative act

forfeited its title to the Federal Government, or that,

as alleged in the answer, it has abandoned the de-

manded premises.

Upon this state of the pleadings it was error to

grant judgment for the defendant in error.

Casci V. Zalli, 152 Cal. 282.

POINT III.

Complaint of Defendant in Error Does Not State

Facts Sufficient to Constitute a Cause of Action.

The allegations of defendant in error bearing upon

its right of possession are "that plaintiff operates a cer-

tain railroad" [Tr. p. 8, paragraph X] ; "that the right

of way of said railroad through the said subdivision of

land is a parcel of land two hundred feet in width"

[Tr. p. 9, paragraph \'] ; "that the right of way afore-

said two hundred feet in width was acquired by Act of

Congress approved March 3, 1871" [Tr. p. 9, para-

graph V] ; that, although "the defendants are in pos-

session" of the demanded premises [Tr. p. 9, para-

graph \T], "plaintiff is entitled and at all times herein

mentioned has been entitled to the exclusive possession

of the whole of the said particularly described parcel"

[Tr. p. 10, paragraph VII].

The act to w^hich reference is made says in section

23 (16 Statutes at Large, page 579):

"That for the purpose of connecting the Texas

Pacific Railroad Company with the City of San

Francisco, the Southern Pacific Railroad Com-
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to the laws of California) to construct a line of

railroad from a point at or near Tehachapi

Pass, by way of Los Angeles, to the Texas Pa-

cific Railroad at or near the Colorado River,

with the same rights, grants, and privileges, and

subject to the same limitations, restrictions, and

conditions as were granted to the said Southern

Pacific Railroad Company of California, by Act

of July twenty-seven, eighteen hundred and

sixty-six '*' * '•'."

No Right of Way Granted to Southern Pacific.

It will be noted at the outset that this statute does

not in terms grant to anyone a right of way. It

merely authorizes the construction of a line of rail-

road from a point at or near Tehachapi Pass to the

Texas Pacific Railroad at or near the Colorado River,

and with respect to grants says that the Southern Pa-

cific Railroad Company of California shall have "the

same rights, grants and privileges and subject to the

same limitations, restrictions and conditions as were

granted to the said Southern Pacific Railroad Com-

pany of Cahfornia by Act of July Z7, 1866.'' Refer-

ence to that statute discloses that section 18 thereof

makes no grant whatever to the Southern Pacific Rail-

road Company of California, and that it makes no

right of way grant. That section reads as follows:

"And be it further enacted, That the Southern

Pacific Railroad, a company incorporated under

the laws of the state of California, is hereby
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authorized to connect with the said Atlantic and

Pacific Railroad, formed under this act, at such

point, near the boundary line of the state of

California, as they shall deem most suitable for

a railroad line to San Francisco, and shall have

a uniform gauge and rate of freight or fare

with said road; and in consideration thereof, to

aid in its construction, shall have similar grants

of land, subject to all the conditions and limita-

tions herein provided, and shall be required to

construct its road on the like regulations, as to

time and manner, with the Atlantic and Pacific

Railroad herein provided for."

14 Statutes at Large, p. 299.

The right there granted is authority to connect with

the Atlantic and Pacific Railroad at a suitable point

near the boundary line of the state "and in considera-

tion thereof, to aid in its construction, shall have

similar grants of land, subject to all the conditions and

limitations herein provided,* * * with the Atlantic

and Pacific Railroad herein provided for." Reference

to section 2 of that act shows that congress drew a

clear distinction between right of way grants and those

grants made in aid of construction. Section 2 says

:

'That the right of way through the public lands

be and the same is hereby granted to the said

Atlantic and Pacific Railroad Company, its suc-

cessors and assigns for the construction of a rail-

road * * '*. Said way is granted to said rail-

road to the extent of 100 feet in width on each

side of said railroad, where it may pass through

the public domain."
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Like language is used in section 8 of the Act of

1871 above referred to. Section 3 of the Act of 1866,

following the right of way grant, says

:

"That there be, and hereby is, granted to the

Atlantic and Pacific Railroad Company, its suc-

cessors and assigns, for the purpose of aiding in

the construction of said railroad * * * every

alternate section of pubHc land," etc.

Like language is found in section 9 of the Act of

1871:

"That for the purpose of aiding in the construc-

tion of the railroad * * * there is hereby

granted to the said Texas Pacific Railroad Com-
pany its successors and assigns every alternate

section of public land," etc.

The phrase "to aid in its construction" found in the

grant to the Southern Pacific Railroad was intended

to refer to the alternate sections. It is too late, of

course, to question the right to' build or maintain the

line, but those rights rest upon actual, though initially

unlawful, appropriation for public use (Gurnsey v. No.

Cal. Power Co., 160 Cal. 710) and not on an express

grant from Congress.

If it be said that there was impliedly a grant of a

right of way to the said Southern Pacific Railroad

because of the necessities of the case due to

the railroad's traversing public land over part of the

route, it nevertheless does not follow that the grant

was a conveyance of a 200-foot right of way or of
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anything more than was /// fad necessary for the pur-

pose. It appearing that defendants are in possession

of the demanded premises, and it not appearing that

plaintiff has ever been in possession thereof, the in-

ference is that the demanded parcel lies outside the

limits of what was actually occupied by or necessary

for the construction of the said railroad. Plaintift

here, being out of possession of the particular parcel

in dispute, must establish a good record title: and

that it has failed to do, for, in the first place, the act

did not grant to the Southern Pacific Railroad

or to the Southern Pacific Railroad Company of

California any right of way of a width of 200 feet

or of any other width, and, in the second place, the

grant was not made to the defendant in error, it was

made to the Southern Pacific Railroad Company of

California, if made to anybody.

In view of the fact, however, that section 23 of the

Act of 1871 purports to grant to the last named com-

pany the same rights, etc. which were granted to "said

Southern Pacific Railroad Company of Cahfornia'' by

the act of 1866, and the further fact that section 18 of

that act makes no grant whatever to that company but

does grant certain things ot "the Southern Pacific

Railroad, a company incorporated under the laws of

the state of California," it is exceedingly doubtful

whether any grant what ever was made by the act of

1871. At any rate the defendant in error has not

connected itself with that grant. It has showm the
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source of title, has started the chain, but has failed to

connect itself with that chain. Defendant in error is

a Kentucky corporation [Tr. p. 8], and hence there

can be no possible inference of identity between it and

the grantees named in the act. Judge James is in er-

ror when he says, at transcript page 19:

"It appears by fair inference from the pleadings that

the Southern Pacific Company is the successor in in-

terest as to the right granted by the Act of Congress

to the Southern Pacific Railroad Company."

On the contrary, the amended answer specifically al-

leges "that plaintiff is not the corporate successor of

the said Southern Pacific Railroad Company of Cali-

fornia and that plaintiff's corporate name was never

anything other than Southern Pacific Company." [Tr.

p. 23.]

No Sufficient Allegation of Title.

Defendant in error having shown a grant to a cor-

poration other than itself and having connected itself

with the grantee only by the allegation that the defend-

ant in error "operates a certain railroad" has, because

of the showing of its source of title, converted into a

pure conclusion of law its further allegation that

"plaintiff is entitled and at all times herein mentioned

has been entitled to the exclusive possession of the

whole of said particularly described parcel."

Lapique v. Plummer, 61 Cal. Dec. 98, 195

Pac. 295

;
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Turner v. White, 73 Cal. 299;

Smith V. Doe, 15 Cal. 100;

Lapique v. Walsh, 195 Pac. 298.

Standing alone, the allegation that defendant in er-

ror is entitled to possession is a mere conclusion of

law.

19 C J., Sec. 117, page 1112;

Payne & Dewey v. Treadwell, 16 Cal. 220, 243.

Plaintiff in ejectment must recover on the strength

of his own title.

McGuire v. Blount, 199 U. S. 142;

50 L. Ed. 125, 128;

Sawyer v. Osterhaus, 212 Fed. 765;

U. S. V. Pennsylvania, etc. Co., 272 Fed. 839,

842.

Possession under claim of title is a species of title

which will prevail over failure of plaintiff to show

title in himself.

Fronsoe v. Bushnell, 251 Fed. 850, 855;

Perich v. Maurer, 29 Cal. App. 293 at 298.

Non constat, but that plaintiff and defendants are

both lessees under the Southern Pacific Railroad Com-

pany, each having a lease of the portion of the right

of way occupied by it or them. If such be the case,

clearly no action can lie until it be shown that the

parcel occupied by defendants is needed for railroad

purposes, and that the plaintiff's lease is not a mere

operating lease confined to the running of trains but
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IS a lease embracing the whole of the right of way

with the right to do any and all things which may

be necessary to the maintenance or operation thereof.

No such showing is made here.

For all of the foregoing reasons it is respectfully

submitted that the judgment herein is erroneous and

should be reversed.

Respectfully submitted,

GURNEY E. NeWLIN,

A. W. ASHBURN,
''

- Attorneys for Plaintiffs in Error.


